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* Basis for all land use regulation derived from the police power of the government
. Police powers are those necessary to protect the health, safety & welfare of the

public

. Euclid v Ambler Realty Co.,272 U.S. 365 ( 1926) due process and equal protection

challenge; upheld zoning as a valid use of the police power.

F O u n d ati O n fo r . U.S. Constitution:

. 0% Amendment to the US Const. - powers not delegated to the U.S by the

L a n d l l S e Constitution nor prohibited by it to the States, are reserved to the States

respectively, or to the people. Generally. land use and zoning issues have been

re g u I ati O n S left to individual states for regulation.

. Florida Constitution:

. Article 8 provides for home rule powers.
Noncharter counties

Charter counties

Municipalities




Florida Statutory
Authority

Statutory Authority:
. General authority for comprehensive planning and zoning for counties is found in
Chapter 125, Florida Statutes and in Chapter 163 for counties and municipalities.

. Chapter 125, Florida Statutes (Counties) —

Authorizes counties to prepare comprehensive plans

Authorizes counties to establish, coordinate, and enforce zoning and business regulations necessary
for protection of the public

Authorizes county to adopt and enforce building, housing, and other technical codes and regulations
Authorizes county to provide for roads, water and sewer system

. Chapter 166, Florida statutes (Municipalities) —
. Unlike the statutory authority for counties, CH. 166 does not specifically address municipal
authority for planning and zoning BUT provides such powers in general terms. Further,
municipalities may exercise any power for municipal purposes, except where expressly prohibited by

law.

e Chapter 163, Florida Statutes provides for planning and zoning for both counties and

municipalities.




Community
Planning Act
“The Act”)

Community Planning Act
. Section 163.3167, F.S. provides specific authority for adoption of comprehensive plan

and management of growth.

. Subsection (I) for both municipalities and counties power and responsibility for:
. Plan for future development and growth
. Adopt and amend comprehensive plans to guide the future development and growth
. Adopt appropriate land development regulations




Comprehensive Plan Requirements:
Content

Must identify a local planning agency
Provide for 5 and 10 year planning horizon
Elements

Capital improvement element

n
‘ O m m u n It Concurrency: Must set forth minimum levels of service for potable
water, wastewater, and drainage

May establish levels of service for transportation, schools, and

P I a n n i n g ACt parks (Note: interlocal still needed for schools)

Must address how to correct existing facility deficiencies

({4 T Lb) Element required to cover at least 5-year period and must be
h e / \Ct reviewed annually

Must include projected revenue sources
Projects need to be identified as funded or unfunded



Presenter Notes
Presentation Notes
Capital Improvement Element Section 163.3177, Florida Statutes.



Comprehensive Plan Requirements:

Future land use element
Must include distribution for residential, commercial, industrial, agricultural, recreational,
conservation and public uses
Should provide appropriate allocation of land to ensure balance of uses to foster vibrant viable
communities and economic development opportunities
. Future Land Use Element to include a Future Land Use Map
Long range planning tool (usually a 20-year time horizon)
C O I I I I I I u n I ty Must include distribution of uses for residential, commercial, industrial, agricultural and

other key uses

- Must provide a balance of use to foster vibrant viable communities and economic
a I l I l I I l g ‘ development opportunities

Must address compatibility

(14 b} Encourage recreational and commercial waterfronts
I h e ACt Encourage schools near residences
Protect historic resources




Comprehensive Plan Requirements:

Other elements:

Intergovernmental coordination element

Provides for identifying and implementing joint planning areas & joint
infrastructure service areas and provide for dispute resolution

Traffic circulation element (transportation element)
C - t General sewer, solid waste, drainage and potable water and natural
O m m u n I y groundwater aquifer recharge element
Recreation and open space

Planning Act

Housing element—provide for creation and preservation of affordable

(“The Act”



Presenter Notes
Presentation Notes
Nassau County v Willis, 41 So.3d 270 (Fla. 1st DCA 2010) – Local government may use other specific governmental agency definitions and delineations in applying Comprehensive Plan provisions, where the agency is charged by law with such duties. The court considered whether a county’s comprehensive plan policy permitting density adjustments based on an official jurisdictional wetlands determination was ambiguous or unlawful under chapter 163 of the Florida Statutes.  The court held that the policy was not ambiguous or unlawful. The policy allowing density adjustments based on wetlands determinations was consistent with the statutory framework.  Therefore, the court reversed the trial court order setting aside the development order.



Community
Planning Act
("“The Act”)

Comprehensive Plan Adoption and Amendment Process:

Unique from standard ordinance adoption.

Three different processes Comprehensive Plan Adoption and Amendment:
* Expedited State Review Process
* State Coordinated Review Process

* Small Scale Review Process



Expedited State Review Process
* 2 hearings — transmittal and adoption
* Adopted plan sent to State Land Planning Agency
* Adversely affected person (someone who has an adverse

interest which exceeds in degree the general interest of the

community) may file petition with DOAH within 30 days

* DOAH issues recommended order:

CO m m u n ity * In compliance - goes to state land planning agency who either

issues final order concurring or send to Administration

P I a n n I n g ACt Commission for final action
¢ 1) * NOT in compliance — goes to Admin. Commission for final
( T h e ACt ) order; if no action taken within 90 days, then recommended
order is final; noncompliance Admin Comm may penalize by

way of receipt of grants or infrastructure funding

* State Coordinated Review Process

* Small Scale Review Process



Presenter Notes
Presentation Notes
Seminole Co. v Winter Springs, 935 So.2d 521 (Fla 5th DCA 2006 - A local government charter can require a supermajority to vote to amend the Comprehensive Plan but cannot grant the public the right ti approve or repeal the Comprehensive Plan amendments.  See also Citizens for Responsible Growth v City of St Pete Bch, 940 So.2d 1144 (Fla 2nd DCA 2006).

Potiris v Dept of Community Affairs, 947 So.2d 598 (Fla 4th DCA 2007) - A person who does not live, own property or have a business address in a jurisdictions and merely conducts business activity is not an “affected person.” See also Melzer v Dept of Community Affairs, 881 So.2d 623 (Fla 4th DCA 2004).


Community
Planning Act
("“The Act”)

State Coordinated Review Process

Applies to areas of critical state concern, propose rural land stewardship,
propose a sector plan or amendment thereto, newly incorporated
municipalities, developments subject to this process

Public hearing then transmitted to reviewing agencies & other requesting
governments within 10 days of hearing

Reviewing agencies have 30 days to send comments to local government
State Land Planning Agency (“Agency”) issues ORC Report (Objections,
Recommendations, & Comments) as to whether plan is in compliance; also
identifies adverse impacts to state resources and how to mitigate

After comments received, local government holds adoption hearing

After adoption, Agency has 45 days to determine compliance and issue
Notice of Intent on Agency website

Amendment goes into effect upon posting of Notice of Intent, unless
challenged

Affected person may file a petition with DOAH; Agency challenge limited to

comments provide after transmittal
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Presentation Notes
Section 163.3184(4), Florida Statutes



Community
Planning Act
("“The Act”)

Small Area Plan Process

50 acres or less ( or 100 acres if site within rural area of
critical concern, pursuant to Sec. 288.0656(2)(d), Florida
Statutes

For map amendments, text can be included so long as no text
change to goals, policies, & objectives of the local comp plan
Review does NOT require transmittal hearing

Upon adoption at public hearing, an affected person may file
a petition within 30 days of adoption

Effective 31 days after adoption, unless challenged

Hearing shall be held within 60 days of assignment of ALJ
Parties to the hearing will be petitioner, local government
and any intervenor; State Land Planning Agency cannot

intervene

Standard of review is fairly debateable



Presenter Notes
Presentation Notes
Payne v City of Miami, 913 So.3d 1260 (Fla 3d DCA 2005) rev. den. 52 So.3d 707 (Fla. 2010)


Community
Planning Act
("“The Act”)

Miscellaneous Provisions

Amendments to comp plan can be done as often as desired, Sec. 163.3187,
Florida Statutes

Sector plans are intended for areas of at least 5,000 acres and shall
emphasize urban form, protect regionally significant resources, and protect
public facilitates, Sec. 163.3245(1), Florida Statutes

Special requirements for jurisdictions with a military installation within the
boundary; must send any land development regulation amendments to the
installation commanding officer if will affect the intensity, density, or use in
close proximity to the installation, Sec. 163.3175, Florida Statutes.

Decision on amendment to comp plans are review on a fairly debatable
standard of review, a rule of reasonableness

Every 7 years each local government must review comp plan for consistency
with any statutory changes that have been enacted, Sec. 163.3191, Florida
Statutes.

Once comp plan is adopted, the requirements of the comp plan and all its
elements are strictly applied and compliance of other land use and zoning
regulations and project approvals are reviewed on basis of strict scrutiny
All 3 types of Comp Plan processes require challenge through Ch.120

Administrative Law challenge which is reviewable by the Governor and

Cabinet (Administration Commission)
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Presentation Notes
Manatee Co v Mandarin Development Inc., 301 So.3d 372 (Fla. 2d DCA 2020)
Constitutional Challenge  - 
Facial constitutional challenge - Statute of Limitations for a land use ordinance begins to run at the point of enactment or adoption. 
As applied constitutional challenge – statute of limitations of a land use regulation would begin at the time of regulation adoption or property acquisition, is a later date, as that is when the property owner would have a bona fide need for a declaration of rights.
Coastal Development of North Florida v City of Jacksonville Bch, 788 So.2d 204 (Fla. 2001) Standard of review is fairly debatable.
Island Inc. v City of Bradenton Beach, 884 So.2d 107 (Fla 2d DCA 2004) Fairly debatable standard is rule of reasonableness.

The Realty Associates Fund IX, v Town of Cutler Bay, 208 So.3d 735 (Fla. 3d DCA 2016) Once comp plan adopted, the requirements of complanand all its elements are strictly applied and compliance of other land use and zoning regulations and project approvals are reviewed on basis o=f strict scrutiny.


Land Development Regulations

* Must be consistent with and implement the comprehensive plan and at a
minimum:
* Regulate the subdivision of land
* Regulate the use of the land and water to ensure compatibility of adjacent uses

and provide for open space

* Provide for protection of potable water wellfield

* Regulate areas subject to flooding and provide for drainage and stormwater
management

*  Protect environmentally sensitive lands

Community | e

* Provide public facilities and service meet or exceed the standards provided in the

Planning Act
a n n I n g C * Ensure safe and convenient traffic flow and address parking
174 9 * Maintain existing density of residential property
( T h e ACt * Local government cannot make exceptions to the LDRs unless the code specifically

provides for it
* Zoning Code
* Zoning is optional in LDRS but inclusionary zoning, planned unit developments,
impact fees and performance zoning are encouraged
* Zoning identifies the current uses allowed, while Comprehensive plans are long

ranges use — the FLU
* Compliance of a Development Order with the Comprehensive Plan is based on the

of the Comprehensive Plan not the terms of the implementing LDRs or zoning.




Community Planning Act (“The Act”)

Zoning and Other Unique Approvals

Standard Zoning

Allows wide range of uses

Cannot conditionally approve

No binding site plan

Once zoning approved, any permitted use in that zoning

category is allowed without additional public hearings

Planned Development Zoning

Usually binding site plan
Development Agreement
Approval can be conditioned to ensure compliance with

review criteria

Overlay Zoning

Unique conditions apply to a limited area

Additional conditions to develop within the overlay district

Zoning Map vs Future Land Use Map

Zoning map not required but often adopted as LDR

Zoning map identifies uses which are permitted(or permitted
with conditions for a property at the present time

Future Land Use Map IS required as part of the Com Plan and
identifies a range of uses which may be appropriate for a

property within the planning time frame — 20 years

Preemptions

Honeybee colonies (Sec. 586.10)
Nonresidential farm buildings, fences and signs (Sec. 604.50)

Farm worker housing (Sec.381.0896)

Standard of Review

If consistent with comprehensive Plan and no suspect class or right is
impacted, then land development regulation shall be upheld if it can
be shown bears a rational relation ship to a legitimate public purpose
Land use regulation presumptively valid unless proven regulation is
unreasonable and no substantial relationship to public health, safety

or general welfare

Development Agreements

Rural Land Stewardship Areas

Set forth the terms for development, provide for infrastructure, and
the adoption of comprehensive plan amendments

May not exceed 30 years

Section 163.3248



Presenter Notes
Presentation Notes
Rural Land Stewardship Areas 
designed to est a long-term incentive-based strategy for allocation of land while accommodate future land uses and still protect natural resources and encourage retention of farmland and rural
areas. Section 163.3248(1), Florida Statutes.
land use overlay districts to preserve predominantly rural areas; after adoption, local government must create a related overlay zoning district. Section 163.3248(2), Florida Statutes.
Areas must be 10,000 acres or more in size, located outside of cities and urban service areas
Areas must provide for the creation and conveyance of transferrable rural land use credits. Stewardship credits may only be allowed within a rural land use stewardship area going from “sending areas” to designated
“receiving areas”.
Stewardship credits may be transferred from a sending area only after a stewardship easement is placed on the sending area land with assigned stewardship credits. Section 163.3248(8), Florida Statutes.

Urban Infill and Redevelopment Areas
Designated for targeting economic growth, job creation, transportation, crime prevention, revitalization, and land use incentives, Sec. 163.2517, Florida Statutes.



ommunity
Planning Act
“The Act”

Conditional Uses and Special Exceptions

Certain uses require additional criteria

Significant enough to require public hearing

Usually a binding site plan

Applicant must establish it meets the criteria for approval, but if successful, burden shifts to local

government to deny for inconsistency with the Comprehensive Plan

Exceptions to the Code

Non-conformities

. Use or structure in existence before code provision

. Usually allowed to continue as long as not significantly intensified or changed
Vested Rights(Equitable Estoppel)

. Generally allows applications or construction in process to proceed
. Vested rights will exist if Developer:
. Relied in good faith
. On an act or omission of the government al entity, and
. Made a substantial expenditure or change in position
Variances
. Allows variation from code requirements
. Usually only allowed for dimensional variations (ex. Setbacks)
. Traditionally limited to situations where:
. Owner did not create the need for the variance
. No reasonable use of the property can occur with out the variance
. Variance does not create unfair benefit for one property over another
. minimum necessary to make reasonable use of the property
. variance will be consistent with the general intent of the regulations and not harm the area
. Communities are beginning to examine whether less stringent standards are appropriate in some
situations
. Mt Plymouth Land Owners’ League Inc v Lake County, 279 So. 3d 1284 (Fla.3" DCA 2019)
. County commissions granted rezoning application and waived mandatory setbacks requirements
. LDRS did not provide for commissioners to grant variances
. Bound by plain language of the LDRs which gave sole authority to grant variances to Board of

Adjustment



Presenter Notes
Presentation Notes
Conditional Uses and Special Exceptions:

Irvine v. Duval County Planning Comm'n, 495 So.2d 167 (Fla. 1986) Generally, Conditional Uses, including the terms "Special Exception," and "Special Permit" refer to uses which are permitted if certain general criteria are met. The initial burden to establish compliance with criteria is on applicant, but it shifts to local government to establish that the use does not meet the criteria and is, in fact, adverse to the public interest.  

 Cap’s-On-The-Water, Inc. v. St. Johns County, 841 So.2d 507 (Fla. 5th DCA 2003), reh. den., rev. den. 851 So.2d 728 (Fla. 2003) –criteria must be sufficiently detailed so as not to be subject to whimsical or capricious application or unbridled discretion. 

Vested Rights (Equitable Estoppel) - a regulation is enacted or modified, there arises a possibility that a property owner may claim a vested right to proceed with development as if the new or revised regulation had not been adopted.

The test:(1) relied in good faith; (2) upon some act or omission of the government; and (3) has made such a substantial change in position or has incurred such extensive obligations and expenses that it would be highly inequitable and
unjust to destroy the acquired right

Franklin County v. Leisure Prop., Ltd., 430 So.2d 475 (Fla. 1st DCA 1983); 
City of Hollywood v. Hollywood Beach Hotel Co., 283 So.2d 867 (Fla. 4th DCA 1973), rev'd in part, 329 So.2d 10 (Fla. 1976)

Legislative vesting - granted to projects which have received a certain level of approvals, Sec. 163.3167(5), Florida Statutes.
Edgewater Beach Owners Association, Inc. v. Walton County, Florida, 833 So. 2d 215 (Fla. 1st DCA 2002), rev. den. 845 So.2d 889 (Fla. 2003)

Varaiances – 
Nance v. Town of Indiatlantic, 419 So.2d 1041 (Fla. 1982) - An exemption granted from certain land development regulations where literal enforcement of the provisions of land development regulations would result in an unnecessary hardship
Wolk v. Board of County Commissioners of Seminole County, 117 So.3d 1219 (Fla. 5th DCA 2013) - reviewing a decision regarding a variance request, the Court must review whether there is substantial competent evidence on the
record to support whether the variance review criteria in the applicable code have been met
City of Satellite Beach v. Goersch, 217 So.3d 1143 (Fla 5th DCA) - applicant carries the burden to establish the criteria necessary to grant the request is met
Herrera v. City of Miami, 600 So.2d 561 (Fla. 3d DCA 1992), rev. den. 613 So.2d 2 (Fla. 1992) - strict application of the land development regulations will work an undue hardship on the applicant
City of Jacksonville v. Taylor, 721 So.2d 1212 (Fla. 1st DCA 1998); rev. den. 732 So.2d 328 (Fla. 1998) - grant of the variance will be consistent with the general intent of the regulations and not harm the area


Processing Application for Development Orders or Permits
* Sec.125.022(1) F.S. Counties; Sec. 166.033(1), F.S.
Municipalities

* 30 days for local government to determine completeness of

application
* 30 days for applicant to respond
*  Local government must approve, deny, approve with conditions

‘ O m m u n Ity within 180 days after determining an application is complete for

guasi-judicial matters and 120 days for other applications

P I a n n i n g AC‘t Developments of Regional Impact(DRI)

. Sec. 380.06. Florida Statues, required a special review for a
(“T h e ACt” ) project which may significantly affect more than one
jurisdiction
. Large projects
. Unique projects
. Slowly being phased out; not required for new development

. Existing DRI development orders remain in effect unless

abandoned



Presenter Notes
Presentation Notes
Site Plan Review - 
For Planned development zoning, generally requires the approval of a site plan by the governing body at a public hearing. The level of detail required at the public hearing level can vary greatly from one jurisdiction to another. Site Plan
approval may also be conditioned by the local government.
Howard v. Murray, 184 So.3d 1155 (Fla.1st DCA 2015).Development rights attributable to the larger parent tract pursuant to an approved site plan do not appear to automatically pass with conveyance of the fee simple interest of a portion of the parent tract and no automatic transfer of a specific portion of the development rights allocated to the parent parcel with if only title is conveyed at the time of transfer.
For development permits filed after July 1, 2012, the local government may not require as a condition of processing or approval that the applicant obtain a permit or approval from any state or federal agency unless the agency has already issued final agency action denying the federal or state permit. Sections 125.022 (County) and 166.033 (Municipalities), Florida Statutes.


Quasi-Judicial vs Legislative

. Until 1993 all land use and zoning decisions were considered legislative decisions

Zoning and rezoning decision by local governing boards were considered legislative act
Subject to highly deferential “fairly debatable” standard of review

Fairly debatable is a rule of reasonableness

. Resulted in inconsistent decisions
. It all changed in 1993 with this case: Board of County Commissioners of Brevard County v Snyder, 627 So.2d 469

(F1a1993) clarified the standard of review of rezoning decisions. Property owners seeking writ of certiorari after

county board denied their application for rezoning of property.

Florida Supreme Court held that a rezoning which entails application of a general rule or policy to specific individuals,
interest or activities, is quasi-judicial in nature and subject to strict scrutiny on certiorari review.

Landowner who shows that the proposed use is consistent with the comprehensive plan is not presumptively entitled
to said use.

Landowner seeking to rezone property has burden of proving proposal is consistent with the comp plan, then the
burden shifts to local government to show that keeping existing zoning accomplishes a legitimate public purpose.

It must be shown there was competent substantial evidence presented to support its ruling. Snyder, 627 So.2d 469.

- t Zoning Ordinance Hearing Requirements
OI I I I I I u n I y . Legislative (Pre-Snyder)

Planning Act :
“The Act” -

Notice
Hearing
Burden of proof is on challenger that the government action is arbitrary and

capricious

Quasi-Judicial (Post-Snyder)

Notice

Hearing

Shifting Burden of Proof

No Ex Parte Communication

Cross Examination

Decision supported by competent substantial evidence

Review based on record

Burden of proof is initially on property owner to demonstrate the requested

action is consistent with Comp Plan, then shifts to local government to prove

existing zoning conditions accomplish a legitimate public purpose


Presenter Notes
Presentation Notes
Jennings v. Dade County, 589 So.2d 1337 (Fla. 3d DCA 1991), rev. den. 598 So.2d 75 (Fla. 1992) - Quasi-judicial hearings must address additional procedural safeguards, such as the right to present evidence, right of cross-examination and the right to be informed as to what matters were considered when the decision maker made its decision.


Community
Planning Act
("“The Act”

Code Enforcement

. Prosecution in County Court

Sec. 125.69 F.S. for counties and sec. 162.22, F.S. for Municipalities, authorizes the
imposition of fines and imprisonment up to 60 days for an ordinance violation

Injunctions — permanent and temporary

. Code Enforcement Boards and Special Magistrates

. Citations

Counties and municipalities may establish code enforcement boards

Special magistrates is an alternative provided for in Sec. 162.03(2), F.S.

Special Magistrates have same status as code enforcement board

Code inspectors initiate the proceedings

Code enforcement board has subpoena power

Laches is available defense

Final order must contain specific findings of fact upon which ultimate action is taken
Fines are limited to $250/day for first violation and $500/day for repeat violation

Upon recording a certified copy of an order imposing a fine in the public records, the
order constitutes alien against the land on which the violation exists, and any other real

or personal property owned by the violator.

o Must identify date violation started, provide an opportunity to cure prior to issuing
citation unless serious threat to public health, safety and welfare.

Local government required to establish implementing procedures including the schedule
of violations and penalties

Penalty: maximum allowed is $500 per citation; person who willfully refuses to sign and

accept a citation shall be guilty of a second degree misdemeanor

. Notice to Appear and Civil Actions — Chapter 162 also provide enforcement through

issuance of a notice to appear by a code enforcement officer before county court, Sec
162.23, F.S. as well as bring forth a civil action per Sec. 162.30, F.S.



Presenter Notes
Presentation Notes
City of Palm Bay v. Wells Fargo Bank, N.A., 114 So.3d 924 (Fla. 2013) - code enforcement liens do not have priority over previously recorded mortgages pursuant to Section 28.222(2), Florida Statutes

Ober v. Town of Lauderdale-by-the-Sea, 218 So.3d 952 (Fla. 4th DCA 2017) - The recording of a notice of lis pendens constitutes a bar to enforcement against the property of all interests and liens unrecorded at the time of recording the notice unless the holder of such unrecorded interest or lien intervenes in such proceedings within thirty days of recording the notice. Section 48.23 (1)(d), Florida Statutes.



Legal Limitations

Due Process — 14t Amendment, “No state shall make or enforce any which
shall abridge the privileges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty or property without due
process of law nor deny to any person within its jurisdiction the equal

protection of the laws.”

. Procedural Due Process —involve a review of the decision-making
procedures to determine the fairness of the process and proceedings. |

land use usually arise in the context of a right to be noticed and a fair

Community

. Notice and Hearing — most ordinance require one public hearing with
P I " A t a notice published at least 10 days prior to adoption
a n n I n g C . Comp Plan requires additional hearing on a weekday after 5:00 pm
(11 1} . Substantive Due Process — under 14 amendment related to land use
( T h e ACt usually refers to unequal treatment of similarly situated persons or
property in an arbitrary manner that result in a deprivation of

fundamental rights

. Analysis involves 2 general questions:
. Does the government have any purpose for what it is doing?
. Is the action rationally related to the public purpose and not

being applied arbitrarily?
. Heightened review if impairs a fundamental civl right or liberty or

burdens a suspect class; must be narrowly tailored to promote a

compelling or overriding public interest



Presenter Notes
Presentation Notes
Notice and Hearing:
Section 50.0311, Florida Statutes, publication in a publicly accessible website which is a county official website or a private website designated by the county if the cost is less than the cost of publishing advertisement in the newspaper. See Sections 125.66(Counties) and 166.041 (municipalities), Florida Statutes.
NOTE: For land development regulations which change the actual use of permitted, conditional or prohibited uses in the  zoning category or changes the actual zoning of the parcel of land 10 contiguous acres or more and additional notice is required and at least one hearing must be held after 5:00 ona weekday (unless local governing body by super majority vote elects to conduct hearing at another time).
Failure to give notice:
Anderson v. City of St. Pete Beach, 161 So.3d 548, (Fla. 2d DCA 2014) Failure to provide proper notice or hold hearings will result in the action taken being void ab initio, barring waiver or estoppel.
 Save Calusa, Inc., v. Miami-Dade County, 355 So. 3d 534, Fla. 3d DCA 2023) Challenges to the procedure for approving a development regulation may be challenged by any property owner or affected resident.

Emergency Enactments - Section 125.66(3), Florida Statutes, provides an expedited notice and hearing process for emergency matters. However, no emergency ordinance or resolution may be enacted which amends a zoning map or a list of permitted, conditional or prohibited uses with a zoning category.

Substantive Due Process - claims of violations of substantive due process under the 14th Amendment in land use often refer to either unequal treatment of similarly situated persons or property in an arbitrary manner or action that results in a deprivation of fundamental rights, Hillcrest Prop. LLP v. Pasco County, 915 F.3d 1292 (11th Cir. 2019).
Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978) - upheld the regulations so long as they were rationally related to a legitimate governmental interest
Restigouche, Inc. v. Town of Jupiter, 59 F.3d 1208 (11th Cir. 1995) - A legislative act of the government shall not be considered arbitrary and capricious if it has a rational relationship with a legitimate general welfare concern.



Community
Planning Act
("“The Act”

Legal Limitations continued

Taking and Inverse Condemnation — Courts have determined whether a regulatory taking has

occurred by applying the Penn Central factors:

The economic impact of the regulation on the claimant

The extent to which the regulation has interfered with distinct investment-backed
expectation; and

The character of the government actions

Penn Central Trans. Co. v New York City, 438 U.S. 104 (1978)

Se also TLC Properties Inc v Dept. of Transportation, 292 So.3d 10 (Fla 2020)

Per Se Taking under the Fifth Amendment

Physical invasion - govt will be considered to have taken the property no matter the size
of the area; usually in the form of inverse condemnation where the government, 1)
enters upon the property for more than a moment; and 2) under the color of legal
authority; 3) devotes it to a public use, or 4)otherwise appropriates or injuriously affects
it in such a way as substantially to oust the owner and deprive the owner of all

beneficial enjoyment thereof. Kendry v Div. of Admin, 366 So2d 391 (Fla 1978)

Exaction — where the government requires dedication, transfer, or relinquishment of a property

right as a condition of development approval, court have employed a dual rational nexus test:

A reasonable connection between the required exaction and the anticipated needs of

the community due to the impacts of the new development.

A reasonable connection between the impacts of the new development and the capital

improvements being funds by the exaction.

Statutory limitations imposed on exactions beginning in 2016.

. Sec. 70.45. F.S. — largely parallel case law and prohibits any condition imposed by a

government which does not have the requisite public purpose and is not roughly
proportional to the impacts of the proposed use.

. Actions cannot be brought until the exaction is imposed or required in writing as a final

condition of approval.



Presenter Notes
Presentation Notes
Exactions - Where the government requires dedication, transfer, or relinquishment of a property right as a condition of development approval, there must be an essential nexus between the condition imposed and the original purpose of the restriction. Nollan v. California Coastal Commission, 483 U.S. 825 (1987)
Dolan v. City of Tigard, 512 U.S. 374 (1994) - should be a "rough proportionality“ between the benefit derived from a development condition and the harm caused by the proposed land use.
“[T]he Dolan “rough proportionality” test is limited in applicability to exaction of private property for public use. Monetary exactions differ from land exactions in that “unlike real or personal property, land is fungible.” McClung v. City of Sumner, 548 F.3d 1219 (9th Cir. 2008 quoting, City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999)
Revisited exactions in 2013 in Koontz v. St. Johns Water Management District, 133 S.Ct. 2586 (2013). The Supreme Court of the United States found that “extortionate demands (by the District) for property in the land use permitting context ran afoul of the Takings Clause not because they take impermissibly burden the right not to have property taken without just compensation.” Thus, the demands by the District ran afoul of the “unconstitutional conditions doctrine.”
Remedies - Because the federal, and most state courts, including Florida, provide just compensation remedies to property owners who have suffered a taking, equitable relief, such as injunction, is generally unavailable. Knick v. Township of Scott, Pennsylvania, 139 S. Ct. 2162 (2019).


Legal Limitations continued

Ripeness

. A local government has to have the opportunity, using its own reasonable procedures to
decide and explain the reach of the regulation that is subject of the taking claim

. However, once the permissible uses are known, a taking claim is likely to have ripened.

Equal Protection — 14t amendment

. issues generally arise when a local government regulation or decision is alleged to have
discriminated against a recognized suspect class, such as race or a fundamental right,

such as voting.

. Heightened scrutiny is given to a regulation which impinges on a suspect class or
fundamental right. If no suspect class or fundamental right involved, the court

traditionally have been very deferential to the government.

n
‘ : m m n I t . Court have allowed equal protection claim where the plaintiff can show that the entity
O u y or person is being treated uniquely as compared to other similarly situated entities or
person for no rational reason. City National Bank of Florida v City of Tampa, 67 So.3d

u
P I a n n I n ACt 293 (Fla 2d DCA2011)
g . Similar standard as substantive due process.
(14 b} First Amendment — applied to states under 14th Amendment
( T h e ACt . Freedom of Speech — regulations which often raise freedom of speech concerns include

those relating to sign, billboards, flags, and adult entertainment.

. Commercial Speech — Four Part test for evaluating governmental restriction on
commercial speech:
. Commercial speech only has protection if speech concerns lawful activity
. The restriction furthers a substantial governmental interest
. The restriction directly advances that governmental interest
. It reaches no further than necessary
. Restriction on commercial speech are upheld if:
. They are justified without reference to the content of the speech
. Are narrowly tailored to serve the governmental interest and

. Leave open ample alternative channels for communication
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Presentation Notes
Ripeness – 
Riviera Beach v. Schillingburg, 659 So. 2d 1174, 1180 (Fla. 4th DCA 1995) - begins with a determination whether the claim is ripe.
Palazzolo v. Rhode Island, 533 U.S. 606 (2001);The "ripeness doctrine“ essentially requires that the property owners must avail themselves of all reasonable administrative remedies such that the government can obtain a conclusive determination as to whether it would allow the proposed development.

Due Process v Takings
Agins v. City of Tiburon, 447 U.S. 255 (1980) - a land use regulation does not effect a taking if it “substantially advances legitimate state interests.”
Vs
Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005), attempted to re-establish separate standards, by holding that whether a regulation “substantially advances legitimate state interests” is an inquiry for due process and is not proper for the takings analysis.

Public Use Doctrine
Kelo v. City of New London, 545 U.S. 469 (2005), reh. den. 545 U.S. 1158 (2005), the only inquiry into the validity of a taking or the exercise of eminent domain is whether the property is taken for a public use. That standard has historically been very deferential to the local government, and, in 2005, the Supreme Court reaffirmed that standard by holding that a City could use their powers of eminent domain to affect an economic redevelopment project, even though the property would be taken from one private individual and transferred to another so long as the taking serves an overall public purpose.
NOTE: Florida significantly limited this power in 2006 with statutory amendment. Section 73.014, Florida Statutes, states the taking of private property for the elimination of a nuisance does not constitute a “public purpose” as required by Article X of the Florida Constitution.

Equal Protection 
Bondar v. Town of Jupiter Inlet Colony, 321 So.3d 774 (Fla. 4th DCA 2021), Arbitrary administration of an ordinance withholds purposeful discrimination, does not violate the equal protection clause. 

Freedom of Speech - may be subject to reasonable time, place and manner restrictions.  City of Ladue v. Gilleo, 512 U.S. 43 (1994).
Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (1981) – 4-part test.
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Legal Limitations continued

Non-commercial speech

Content based restrictions (Ex. Sign) will receive heightened
scrutiny

Local government faces a heavy burden to justify treatment
of similar types of communication with different
requirements

Standard reinforced in the Reed v Town of Gilbert case
where differing standard for temporary signage based on

content of the sign were held unconstitutional.

Freedom of Religion

Land use laws have not been found to violate the First
Amendment if they are:

. Neutral

. Of general applicability

. Have only an incidental effect on burdening a particular

religious practice

Land Development Regulations cannot treat religious
organization differently than other similar types of

organization, a similar standard in the Federal and Florida’s

Religious Freedom Restoration Act.
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Reed v Town of Gilbert, 135 S.Ct. 2218 (2015), Non-commercial speech standard are more restrictive. Content based signage restrictions can stand only if they can withstand strict scrutiny which requires the local government to prove the restriction furthers a compelling state interest and is narrowly tailored to achieve that interest.
Chapter 479 proved additional state sign regulation regarding outdoor advertising but does not prevent local regulations. Sec. 479.155, Florida Statutes.

Freedom of Religion
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).law that is neutral and of general applicability need not be justified by a compelling governmental interest even if it has an incidental effect on burdening a particular religious practice.
Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA) protects uses from zoning ordinances that impose a substantial burden on the exercise of religion. 
Konikov v. Orange County, Florida, 410 F.3d 1317 (11th Cir. 2005)Where land development regulations treat religious organizations differently than social organizations, one may be in violation of the equal items violation under (RLUIPA).
Similar standard established with Florida’s Religious Freedom Restoration Act Sections 761.02 – 761.05, Florida Statutes. Warner v. City of Boca Raton, 887 So.2d 1023 (Fla. 2004), reh. den.
Midrash Sephardi v. Town of Surfside, 366 F.3d 1214 (11th Cir. 2004), reh. den. 116 Fed. App. 254 (11th Cir. 2004), cert. den. 543 U.S. 1146 (2005) - A substantial burden is one which places more than an inconvenience on religious exercise, but results in significant pressure which directly coerces the religious practitioner to conform his or her behavior accordingly.


Legal Limitations continued

Other Notable Federal Code Limitations

* Section 1983 — provides a remedy for a
violation of one’s rights under the federal

constitution or code if the violation occur

under the color of state law.
*  Permits recovery of monetary damages for

CO m m u n |ty injury to one’s property rights without

having to proceed directly under the US

Plannlng ACt Const.
(“The ACt”) *  Defendant may be both an individual and/or

a local government
* Immunity - while acting in one’s official
capacity, regional and local officials have

qualified immunity

1996 Telecommunications Act
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Section 1983
City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985) - Federal Courts have acknowledged that a property owner may raise an equal protection claim based on land use regulation.
To support a due process claim for damages under § 1983 based on a violation of substantive due process rights, a property owner must show (1) it has been deprived of a constitutionally recognizable interest and (2)
the deprivation was the result of arbitrary and capricious action by the local government. Pinellas County v. The Richman Group, 253 So.3d 662, (Fla. 2d 2017).
Elements of 1983 claim:
	(1)Deprivation of a federal right,
	(2) Deprivation occurred under color of state law,
	(3) Injury in fact has been sustained due to the deprivation
	(4) The defendant is not immune from suit, and
	(5) More than nominal damages have been sustained
See Monroe v. Pape, 365 U.S. 167 (1961); overruled in part by Monell v. Department of Social Services, 436 U.S. 658 (1978).
For zoning purposes, the issue is whether the government’s action bore any substantial relationship to the public welfare. Executive 100, Inc. v. Martin County, 922 F.2d 1536 (11th Cir 1991).
If the government action is fairly debatable, there is not a denial of substantive due process.
Pinellas County v. Richmond Group of Florida, Inc., 253 So.3d 662 (Fla. 2d 2017) - arbitrary conduct that might violate zoning regulations as a matter of state law is not sufficient to demonstrate conduct so outrageously arbitrary to constitute a gross abuse of authority that will offend the due process clause.
Immunity - acting in one's official capacities, regional and local officials appear to have qualified immunity under Section 1983. Lake County Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391 (1979).
Absolute immunity for government officials in a quasi-judicial function. Cleavinger v. Saxner, 474 U.S. 193 (1985).

1996 Telecom Act
47 U.S.C. Section 332, states that local governments may regulate the placement, construction and modification of personal wireless service facilities, including cellular telephone towers, the Act does put some limitations on this authority.
regulation cannot unreasonably discriminate among providers of functionally equivalent services and cannot prohibit personal wireless services.
adverse impact of a tower on property values and safety concerns can support a denial under the 1996 Telecommunications Act. Michael Linet, Inc. v. Village of Wellington, 408 F. 3d 757 (11th cir. 2005).
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Legal Limitations continued

Other Notable Statutory Limitations

Comprehensive Planning Act under Chapter 163 —
provided minimum requirements but generally
allows significant leeway as to how an individual
government will comply with the requirements.
Right to Farm Act, Agricultural Exemptions —
provided that a local government may not adopt
regulations which limit the activities of a farm
operation on lands classified as agricultural and
where activity is regulated through best
management practices. Sec. 823.14(6), F.S.

Short Term Rental prohibit local government from
banning vacation rentals . Preemption doe snto

apply to any local government ordinance adopted

on or before June 1, 2011.
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Bert J. Harris Property Rights Act

Not applied to ordinances that predate May 11,
1995.

Protection for individual property owners beyond that which had
been traditionally recognized under the Constitution

Requires compensation if the existing use of the property has
been inordinately burdened by state, regional or local government
action and no acceptable settlement remedy is proposed by the
government.

Provides a variety of potential remedies for owners of real
property

Designed to address impacts which do not rise to the level of a
taking of private property

Designed to look at restrictions imposed by multiple agencies.
Cascar LLC v City of Coral Gables, 274 So.3d 1231 (Fla 3d DCA

2019)
. City adopted Historical Preservation Ordinance in 1984
. In 2012, home is designated as an historical landmark by City
resolution
. New owner applied to demolish residence and the City refused
° New owner filed a Harris Act Claim
. Harris Act preclude claims for application of an ordinance if the

ordinance is adopted prior to May 11, 1995.
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The Bert J. Harris Act was found constitutional in Brevard County v. Stack, 932 So.2d
1258 (Fla. 5th DCA 2006), rev. den. 949 So.2d 197 (Fla. 2007).


The Heart of the Private Property Rights Protection Act

*  Specific action(no inaction) of a governmental entity

. Failure to rezone property does not give rise to a Harris
Act claim.

*  Existing use of real property or a vested right

*  Property owner is entitled to relief

*  Relief may include:

Compensation

. . Variances
O I I I I I I u I l I y . Variety of other options

. Who can make claim — Property owners with legal title to the land and who are the
. subject of and directly impacted by the governmental actions. NOT neighboring
P I a n n I n g ACt property owners.
‘@ y . Definitions are key:
T h e ACt ) . Existing use is: Not only an actual present use but includes:
( . Reasonably foreseeable non-speculative land uses which

. Are suitable for the subject real property
and compatible with the adjacent land uses;
and

. Which have created a fair market value in
the property greater than the fair market
value of the actual, present use

. Inordiante burden is

. Any action
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Existing Use
if the property has previously been approved as a conservation or preservation area as part of a larger development and development rights for the conservation or preservation area had been transferred to other parts of the development, no Harris Act claim will exist. See Palm Beach Polo, Inc. v. Village of Wellington, 918 So.2d 988, (Fla. 4th DCA 2006), rev. den 929 So.2d 1053 (Fla. 2006).


The Heart of the Private Property Rights Protection

Act, cont.
Definitions cont.
. Inordinate burden is
. Any action by a government agency which directly restricts

and limits the use of real property

. Such that the property owner is permanently unable to
obtain the reasonable investment backed expectation of
. An existing use of the property or

n
‘ :O l I I l I I u n I ty . A vested right to a use or that the property owner is left with

uses which are unreasonable such that the property owner
P I - A t bear a disproportionate burden for the public good
a n n I n g C . Disproportionate burden is not defined and no minimum
T L) amount or percentage specified.
( T h e ACt Exemptions pursuant to Section 70.001(30, Florida Statutes, the following

are not eligible:

. Rules, regulations and ordinances adopted prior to May 11, 1995

. Those related to the operation, maintenance or expansion of
transportation facilities, Sec. 70.001(10)(a), F.S.

. Those related to eminent domain; and

. Those related to the adoption of Flood Insurance Rate Maps, unless

they are incorrectly applied to property



Presenter Notes
Presentation Notes
Inordinate burden
A temporary impact that is in effect for more than one year may, “depending upon the circumstances”,  constitute an inordinate burden. Closure of a public road does not inordinately burden an existing use or vested property right. City of Jacksonville v Coffield, 18 So.3d 589 (Fla. 1st DCA 2009), reh. den. 23 So.3d 711 (Fla. 2009).
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Live Local Act

The Live Local Act, also known as SB 102, is a comprehensive statewide
housing strategy designed to increase affordable housing opportunities
within Florida’s communities. Governor Ron DeSantis signed this act into
law on March 29, 2023

Purpose:

The Live Local Act aims to enhance the availability of affordable housing
options for Florida’s workforce.

It specifically targets individuals who desire to live within the communities
where they work.

Historic Funding:
The act provides historic funding to address workforce housing needs.

It represents a significant commitment by the state to support housing
affordability.

Programs and Opportunities:

Florida Housing will implement various programs created by this
legislation.

These programs include the Live Local Program, Tax Credit
Multifamily, Middle Market Certification, and the Hometown Heroes
Program.

The act encourages innovative approaches to housing development across
all markets.
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Live Local Act Cont.

The Florida Live Local Act has significant implications for local governments within the state. Let’s explore how it
impacts them:
Zoning Entitlements:

The Amended Act requires local governments to authorize the development of multifamily residential and
mixed-use projects on sites zoned for mixed-use residential, commercial, or industrial purposes.

Notably, at least 40 percent of the residential units in proposed multifamily developments must be affordable
to individuals earning up to 120 percent of the local area median income (AMI).

This change affects zoning entitlements by promoting affordable housing options.

Parking Requirements:
The Live Local Act eliminates parking requirements for projects within a Transit Oriented Development.
For projects within one-half mile of a major transportation hub, parking must be reduced by at least 20 percent.

Local governments must also “consider” reducing parking for projects near a major transit stop.

Maximum Height:

The act provides for the highest currently allowed height for commercial or residential buildings within 1
mile or three stories, whichever is higher.

It also modifies the maximum height when adjacent to single-family residential uses under certain
circumstances.

Floor Area Ratio (FAR):

The Amended Act does not specifically address FAR, but it ensures that the highest currently allowed FAR in the
municipality is at least 150 percent of the existing FAR.

In summary, the Live Local Act encourages affordable housing development, streamlines zoning entitlements, and
promotes transit-oriented projects. However, it also places restrictions on local government control over certain
aspects of development

. https://www.hklaw.com/en/insights/publications/2024/03/florida-legislature-

amends-live-local-acts-land-use-provisions

. https://www.bisnow.com/south-florida/news/multifamily/florida-legislature-

closes-live-local-act-loophole-expands-its-reach-into-parking-123124

. https://therealdeal.com/miami/2024/02/28/florida-legislature-approves-live-

local-act-amendments/



https://www.hklaw.com/en/insights/publications/2024/03/florida-legislature-amends-live-local-acts-land-use-provisions
https://www.hklaw.com/en/insights/publications/2024/03/florida-legislature-amends-live-local-acts-land-use-provisions
https://www.bisnow.com/south-florida/news/multifamily/florida-legislature-closes-live-local-act-loophole-expands-its-reach-into-parking-123124
https://www.bisnow.com/south-florida/news/multifamily/florida-legislature-closes-live-local-act-loophole-expands-its-reach-into-parking-123124
https://therealdeal.com/miami/2024/02/28/florida-legislature-approves-live-local-act-amendments/
https://therealdeal.com/miami/2024/02/28/florida-legislature-approves-live-local-act-amendments/

Shannon Balmer

Thank y()ll 386.506.5535

sbalmer@port-orange.org
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